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The Senate version of what became the American Jobs Creation Act 
of 2004 (P.L. 108-357) would have given the IRS much greater latitude to 
impose a section 6694(a) penalty on a return preparer. Current law 
authorizes the $250 penalty if an undisclosed position lacks “a 
realistic possibility of being sustained on its merits” or if a  
disclosed position is frivolous. The Senate change, which did not 
survive the conference, would have raised “nonfrivolous” to the same 
reasonable basis standard applicable to taxpayers under section 
6662(d)(2)(B)(ii)(II).1 Instead, there is a wide gap between the 
standard that applies to taxpayers (reasonable basis) and to tax 
preparers (not frivolous), and especially so when it comes to the 
positions that are deemed to be properly disclosed merely by being 
placed on the tax return under the annually revised revenue procedure, 
the latest revision of which is Rev. Proc. 2004-73, 2004-51 IRB 999, Doc 
2004-23945, 2004 TNT 244-11.  
 

Practitioners concerned about their own exposure to penalties, 
especially since the increased IRS emphasis on practitioner standards, 
have asked us to help clarify the difference between a frivolous 
position and one that is nonfrivolous. They are usually not so much 
concerned about section 6694 as they are about section 10.34(a) of 
Circular 230, which repeats section 6694's requirement that a disclosed 
return position not be frivolous and extends that requirement to tax 
advice as well. The Circular 230 answer is that ”a position is frivolous 
if it is patently improper.” That, however, may be begging the question. 
After all, what is “patently improper”? It would mean something is 
obviously wrong. Thus, the answer to the original query would be that 
frivolity is a little like pornography -– you know it when you see it. 
Another response is that if the practitioner could not even explain the 
taxpayer’s position to a study group of experienced colleagues without 
bursting out laughing, it is probably frivolous (the so-called giggle 
test). This article is our attempt to put a little more flesh on the 
bones of “frivolous” and “patently improper.” 
 

Frivolous Tax Court Proceedings 
 

One way to explore the meaning of frivolous in a tax context is to 
look at decisions of the Tax Court that imposed a section 6673 penalty 
on taxpayers who maintain frivolous positions. In Benedetti v. 
Commissioner, T.C. Summ. Op. 2005-6, Doc 2005-704, 2005 TNT 7-16, for 
instance, Tax Court Special Trial Judge D. Irvin Couvillion had before 
him a taxpayer whose return amounts were all zeros, including zero 
income and zero tax liability. “He argued at trial,” wrote Judge 
Couvillion, “that wages are ‘property’ and do not constitute gross 
income for tax purposes.” Judge Couvillion’s reaction was that: 
 

Petitioner’s argument is completely lacking in factual and legal 
foundation and constitutes a textbook case of a protest of the 
Federal tax laws. Such protester arguments have been heard on 
numerous occasions by this Court, as well as other courts, and 
have been consistently rejected. The Court sees no need to further 
respond to petitioner’s arguments with somber reasoning and 
copious citations of precedent, as to do so might suggest that his 
argument possesses some degree of colorable merit.  

 
Judge Couvillion imposed a $750 penalty, which indicated great 

restraint because the potential penalty under section 6673 is $25,000. 
If Benedetti were to appear again in Tax Court making the same 
arguments, he would probably face a greater penalty. In Israel v. 
Commissioner, T.C. Memo. 2003-338, Doc 2003-26490, 2003 TNT 241-11, the 
court imposed a $5,000 penalty when a $1,500 penalty had been imposed on 

1See our “Jobs Act Penalty Provisions and Tax Practitioners,” Tax Notes, Nov. 1, 2004, p. 675. 
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the same taxpayer in an earlier case for raising frivolous arguments. In 
Trowbridge v. Commissioner, T.C. Memo. 2003-165, Doc 2003-13671, 2003 
TNT 108-9, the taxpayer did draw the full $25,000 penalty after making 
excessive document requests to advance frivolous arguments and trying to 
withdraw the petition two weeks before trial. A $15,000 penalty was 
imposed on the same taxpayer in T.C. Memo. 2003-164, Doc 2003-13670, 
2003 TNT 108-8, for failing to appear and for making frivolous 
arguments. 
 

Colorable Arguments 
 

Those court decisions, and many others like them, involve 
situations in which the taxpayer is making arguments that have been 
rejected over and over by the courts. Judge Couvillion referred to 
arguments lacking even colorable merit. In that context, “color” refers 
to an argument having “an appearance, semblance, or simulacrum, as 
distinguished from that which is real. A prima facie or apparent right. 
Hence, a deceptive appearance; a plausible, assumed exterior, concealing 
a lack of reality; a disguise or pretext.”2 If it lacks even that, it is 
patently improper or frivolous.   
 

The writer of ILM 200502042, Doc 2005-1012, 2005 TNT 11-10, added 
another twist to frivolous. In advising on whether to impose a section 
6702 frivolous return penalty, the ILM noted that “these claims for 
refund are substantially different from the types of positions that are 
generally thought of as ‘frivolous’ –- e.g., constitutional arguments 
against paying income tax (Bearden v. United States, 575 F. Supp. 1459 
(D. Utah 1983), and arguments that wages are not taxable income 
(Loofbourrow v. United States, 208 F.Supp.2d 698 (S.D. Tex. 2002).” The 
ILM concluded: “We agree that, in the situation you describe, the 
position that excluding proceeds received in settlement of a racial 
discrimination suit does not rise to the level of ‘frivolous.’” The 
reason the position is not frivolous is apparently that a plausible 
argument can be made that, even if section 104 no longer excludes 
damages from nonphysical injury, there may be an underlying question as 
to whether those inherently personal damages, such as those involving 
discrimination, even constitute income under the 16th Amendment 
definition of income. 
 

Frivolous Facts and Incredible Evidence 
 

We do not think Judge Couvillion meant to imply in Benedetti that 
a claim that was colorable would not be frivolous, nor did he mean it 
would not be frivolous to advance an argument that was plausible but did 
not correspond with the facts. All he was saying was that a colorable 
claim would require more discussion by him than the summary manner in 
which he was disposing of the Benedetti appeal. We would add that 
“colorable” can refer to facts and not only to legal arguments. Black’s 
defines colorable as “that which is in appearance only, and not in 
reality, what it purports to be, hence counterfeit, feigned, having the 
appearance of truth.” The nuances of words being what they are, a tax 
practitioner or client would refer to those colorable facts as 
questionable rather than colorable, but the meaning is the same. Thus, 
the use of questionable facts as the basis for taking a return position 
or furnishing advice is just as frivolous as using supportable facts to 
take a frivolous legal position.  
 

In J. Jay Rommer v. U.S., 268 F.Supp. 740 (D N.J. 1966), the 
frivolity question was on the other foot. The government argued in a 
liquidation-reincorporation case that a $40,000 building taken in 
partial payment on the sale of another building worth over $450,000, and 

2Black’s Law Dictionary, 6th Edition (1990). 
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then distributed to a shareholder, was substantially all the assets of 
the transferor corporation (Sandor). The facts at trial showed that the 
value of the building represented only 9 percent of Sandor’s net worth. 
Said the district court: “To view this conveyance as a transfer of 
‘substantially all’ of Sandor’s assets borders on the frivolous.” If the 
taxpayer was making the same argument, and the tax practitioner had not 
asked enough questions to ascertain the building’s value relative to the 
corporate assets, we might conclude that the factual representations 
were inadequate and the position bordered on the frivolous for that 
reason.  
 

As in the Rommer case, practitioners face the reality that there 
is both a factual component and a legal component to frivolous, just as 
there is with “substantial authority” under section 6662.3 For the tax 
practitioner, either the facts to which the law is applied and the 
conclusions as to the tax law applicable to the facts, or both, can be 
frivolous. Facts would be frivolous, for example, if the evidence used 
to establish them lacked credibility. Last week, in “Taxpayer Testimony 
as Credible Evidence,” Tax Notes, Jan. 24, 2005, p. 441, we discussed 
what was credible evidence in a tax case, with emphasis on the burden 
shifting of section 7491. Although section 7491 does not define credible 
evidence, its legislative history explains that “credible evidence is 
the quality of evidence which, after critical analysis, the court would 
find sufficient upon which to base a decision on the issue if no 
contrary evidence were submitted (without regard to the judicial 
presumption of IRS correctness).” 1998-3 C.B. 747, 994-995.  
 

Appeals Court Judge Kermit E. Bye, writing the opinion in Blodgett 
v. Commissioner, No. 03-3917, Doc 2005-844, 2004 TNT 10-16 (8th Cir. 
2005), said the same thing in a different way when he pointed out that: 
 

Incredible testimony, axiomatically, cannot constitute credible 
evidence . . . . [A] tax court [is required] to conduct a 
“critical analysis” of the evidence. If a critical analysis 
requires nothing else, it requires a tax court to conduct a 
credibility determination before labeling evidence “credible.”   

 
We think the rules of conduct for tax practitioners also require a 

critical analysis of the facts presented by the taxpayer. Practitioner 
judgment comes into play here. Are the facts, as represented to the 
practitioner, plausible, and does it appear likely that credible 
evidence can be produced to establish them? If the practitioner cannot 
conclude that the facts are what they should be, then professional 
standards (see, for instance, section 10.34(c) of Circular 230, reg. 
section 1.6694-1(e)(1), and Rev. Proc. 80-40, 1980-2 C.B. 774) call for 
further questioning of the taxpayer or other investigation. For example, 
a taxpayer statement that a partnership agreement calls for a result 
that makes no sense to the practitioner may indicate that the 
practitioner should ask to see a copy of the agreement. We don’t know 
how many times we have been told that documents said one thing only to 
discover, on examining them, that they said something entirely 
different.  
 

Another example would be a taxpayer, having made a 2004 sale of 
common stock of a bank, reporting that the tax basis of the stock, which 
was purchased in 1987, is only slightly less than the selling price. The 
stock market performance of banks between 1987 and 2004 was such that 
the client’s assertion about cost might call for questioning or even 
independent checking on security quotes as of the asserted purchase 
date. To accept the taxpayer’s statement without further query might 

3See our “Facts Can Control in ‘Substantial Authority’ Cases,” Tax Notes, Sept. 21, 1998, p. 1465. 
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violate the standards that allow practitioners to rely on client 
representations. It might be a violation because the statement appears 
to be of questionable credibility, and using that higher basis on the 
return, without more investigation, might be frivolous. 
 

Issues That Are Presumptively Frivolous 
 

Many situations that might be encountered in tax practice have 
been labeled as frivolous by the IRS. That does not mean they are, of 
course, but it certainly means the tax practitioner must do more work 
when dealing with the issue before deciding that the position involved 
is not frivolous. Rev. Proc. 2004-2, 2004-1  IRB 83, Doc 2004-414, 2004 
TNT 6-7, section 6.02, for example, provides a definition and lists 
examples of the types of issues that the IRS considers so frivolous that 
it will not waste its time issuing technical advice memos for them: 
 

.02 For purposes of this revenue procedure, a “frivolous issue” is 
one without basis in fact or law, or that espouses a position that 
has been held by the courts to be frivolous or groundless. 
Examples of frivolous or groundless issues include, but are not 
limited to: 

 
(1) frivolous "constitutional" claims, such as claims that the 
requirement to file tax returns and pay taxes constitutes an 
unreasonable search barred by the Fourth Amendment; violates Fifth 
and Fourteenth Amendment protections of due process; violates 
Thirteenth Amendment protections against involuntary servitude; or 
is unenforceable because the Sixteenth Amendment does not 
authorize nonapportioned direct taxes or was never ratified; 

 
(2) claims that income taxes are voluntary, that the term "income" 
is not defined in the Internal Revenue Code, or that the 
preparation and filing of income tax returns violates the 
Paperwork Reduction Act; 

 
(3) claims that tax may be imposed only on coins minted under a 
gold or silver standard or that receipt of Federal Reserve Notes 
does not cause an accretion to wealth; 

 
(4) claims that a person is not taxable on income because he or 
she falls within a class entitled to "reparation claims" or an 
extra-statutory class of individuals exempt from tax (for example, 
"free-born" individuals); 

 
(5) claims that a taxpayer can refuse to pay taxes on the basis of 
opposition to certain governmental expenditures; 
 
(6) claims that taxes apply only to federal employees; only to 
residents of Puerto Rico, Guam, the U.S. Virgin Islands, the 
District of Columbia, or "federal enclaves"; or that sections 861 
through 865 or any other provision of the Internal Revenue Code 
imposes taxes on U.S. citizens and residents only on income 
derived from foreign-based activities; 
 
(7) claims that wages or personal service income are not “income,” 
are “nontaxable receipts,” or “are a nontaxable exchange for 
labor”; 
 
(8) claims that income tax withholding by an employer on wages is 
optional; or 
 
(9) other claims the courts have characterized as frivolous or 
groundless.  
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Number 9 suggests that before deciding if a position is frivolous, 
the tax practitioner may want to see whether there are any cases dealing 
with it. Even though there are no cases supporting a position, the fact 
that courts have treated it as an issue worth discussing, especially 
when the decisions are not the first decisions on point, should lend 
strong weight to the conclusion that the position is not frivolous as a 
matter of tax law.  
 

Crossing the Border Into Frivolous 
 

Something that “borders on the frivolous” is still on the 
nonfrivolous side, although barely, we assume. That phrase, “borders on 
the frivolous,” is one that the Tax Court has also used. In Valenti v. 
Commissioner, T.C. Memo. 1994-483, Doc 94-9173, 94 TNT 196-11, for 
example, the late Arnold Raum, then a senior Tax Court judge, discussed 
the argument of a professional gambler that the tax law’s refusal to 
allow gambling losses and expenses of those in the trade or business of 
gambling violated the Equal Protection Clause of the Constitution:  
 

There is certainly ample basis for singling out gambling for 
treatment different from that available to other trades or 
business. The history of gambling was discussed at length in 
Skeeles v. United States, 118 Ct. Cl. 362, 365-368, 95 F. Supp. 
242, 242-244 (1951), tracing it back millennia, as far back as the 
Talmud, which, the Court noted, "classes gambling winnings with 
thievery." The Court of Claims also recounted moral opposition to 
gambling by churches generally, and discussed anti-gambling 
legislation over the years. Further, we take judicial notice of 
the fact that although gambling has many defenders and sponsors, 
there is also widespread public opposition to professional 
gambling, and that there is at least some public perception that 
organized crime has infiltrated the business world of gambling. 
Plainly, a classification that differentiates the business of 
gambling from other business has “a rational basis, and when 
subjected to judicial scrutiny * * * [it] must be presumed to rest 
on that basis if there is any conceivable state of facts which 
would support it.”  Carmichael v. Southern Coal Co., supra at 509. 
The argument that section 165(d) violates equal protection as 
applied to those engaged in the trade or business of gambling 
borders on the frivolous. We reject it without further discussion.  

 
It may be that in a later case, the same argument, especially if 

from the same taxpayer, would be deemed to have migrated across the 
border and have become frivolous.  
 

As with the constitutional issue in Valenti, of course, what is 
“bordering on the frivolous” today, or may even be viewed as an argument 
with great merit, may be held out-and-out frivolous in a later case. 
Again, the tax practitioner must exercise judgment. Timing obviously 
makes a big difference. A return prepared in 2004 could take the 
position that a contingent fee should be treated as a reduction of the 
judgment amount received rather than an itemized deduction. However, 
taking that position on a return prepared or filed after January 24, 
2005, would be frivolous in light of the Supreme Court decisions in the 
consolidated Banks and Banaitis cases (see Doc 2005-1418, 2005 TNT 15-
10) –- except, of course, for those situations covered by section 
62(a)(19), added by the Jobs Act, for legal fees paid after October 24, 
2004. 
 

Dealing With the Taxpayer 
 

The standards for an undisclosed position are, for all practical 
purposes, almost the same for taxpayer penalties as they are for 
practitioner penalties. Other than for reportable transactions, which 
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must be disclosed by being reported, the taxpayer must have substantial 
authority for an undisclosed position. The practitioner must have a 
realistic possibility of success on the merits. Although substantial 
authority and realistic possibility of success are not identical, the 
differences in actual practice situations are hard to detect, highly 
subjective, and generally ignored. If the taxpayer seems protected from 
penalty, other than by reliance on the practitioner, the practitioner 
seems insulated as well. 
 

But taxpayers must be told when return positions expose them to 
penalties. If the taxpayer needs a reasonable basis4 for a disclosed 
position, although the practitioner must be satisfied only that the 
position is not frivolous, the taxpayer is exposed while the 
practitioner is protected.5 That is a type of Catch-22. The taxpayer 
wants to take the reporting position that could lead to a penalty. If 
the practitioner goes along, signs the return with full knowledge of the 
facts, and says nothing, the taxpayer may be protected under the 
reasonable cause and good faith provisions of section 6664(c). But if 
the practitioner warns that the position lacks a reasonable basis and 
that the taxpayer is vulnerable to a penalty, then the good faith 
reliance on the practitioner has been removed and the penalty is much 
more likely to be imposed if the issue is raised. In fact, the testimony 
of the practitioner about the discussion may be decisive in having the 
penalty imposed. Yet not to warn the taxpayer is to violate the 
operational professional standards and to risk a malpractice suit if the 
penalty is imposed.   
 

Conclusion 
 

Especially for return situations in which computer matching does 
not provide automated auditing of return information, tax practitioner 
judgment determines which positions are taken on returns and which 
positions taken require disclosure. Disclosure, however, is not 
sufficient to save the taxpayer from accuracy-related penalties under 
section 6662 when the position lacks a reasonable basis. But disclosure 
is sufficient to discharge the tax practitioner’s responsibility so long 
as the position is not frivolous. So far, the weight of authority seems 
to require little more to be nonfrivolous than, as one practitioner put 
it, “something to hang your hat on.”  
 

In the end, the tax practitioner must apply equal doses of common 
sense and professional responsibility. Frivolous positions do not feel 
right and make no policy sense.6 They may expose the taxpayer to a $500 
penalty under section 6702 for filing a frivolous return and to 
sanctions under section 6673 if argued in court. And, especially if 

4 “Reasonable basis,” says reg. section 1.6662-3(b)(3), “is a relatively high standard of tax 
reporting, that is, significantly higher than not frivolous or not patently improper. The reasonable basis 
standard is not satisfied by a return position that is merely arguable or that is merely a colorable claim.” 
Treatises, periodical articles, or even professional opinions cannot, as such, provide reasonable basis, 
although the sources they cite may.  

5 There is obviously a paradox in the gap between the aspirational standards of tax practitioners 
and the operational standard to which Congress holds them. If the professions say tax practitioners are not 
supposed to be advocates for clients’ return positions when giving advice or preparing returns, it would 
seem more logical that the operational standard applicable to them should be more demanding, not less, 
than the standard applicable to the taxpayer.   

6We do not, of course, mean that positions based on tax law provisions that make no policy sense 
to the practitioner should be deemed per se frivolous, but that a practitioner is well-advised to ensure that 
what seems like a nonsensical interpretation of the law is really what the law says and means. 
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combined with misrepresentation or concealment, they may result in civil 
or even criminal fraud penalties. The tax practitioners who endorse a 
frivolous position, even through such common oversight as failure to ask 
questions, may also be exposed to penalties, including disciplinary 
action for violating professional standards.  
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