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Recently, the Tax Court, in Estate of Noble v. Commissioner ,1

valued 116 shares of nonpublicly traded bank stock included in the 
decedent’s estate at the actual sale price of those shares to an 
unrelated buyer in an arm’s-length sale occurring 14 months after the 
decedent’s death.2

The court cited the recent Eighth Circuit opinion in Polack ,3

affirming the Tax Court’s own 2002 memorandum opinion, and stated that 
the best way to measure the value of nonpublicly traded stock is by 
arm’s-length sales near the valuation date, regardless of whether that 
sale took place before or after the decedent’s death.4 The taxpayer had 
argued (1) that only sales before  the decedent’s death are conclusive of 
valuation and (2) that this principle applied to the prior sales, 
according to Morrissey ,5 even if the seller was not aware of all of the 
relevant facts regarding the shares and even if the number of shares 
varied widely from the amount of stock included in the estate.  
 

Before the decedent’s death on September 2, 1996, there were two 
sales: 10 shares sold in June 1995 and 7 shares sold in July 1996. The 
Tax Court, however, did not consider either of those sales reflective of 
the value of the shares included in decedent’s estate and, rejecting the 

1 T.C. Memo. 2005-2, Doc 2005-517 , 2005 TNT 5-6 .
2 The court preliminarily stated that it was deciding the 
case primarily on stipulated facts and two accompanying 
exhibits as neither party introduced either a fact witness 
or “any exhibit other than the expert reports, the two 
stipulated exhibits, and a statement listing one of the 
expert’s qualifications.” Id ., slip op. at 2.  
After the court determined that it would use the actual 
sale value, it then discounted that value to reflect its 
value at the date of the decedent’s death, the applicable 
valuation date. 
3 Polack v. Commissioner , 366 F.3d 608, Doc 2004-9433 , 2004 
TNT 86-13 (8th Cir. 2004), aff’g  T.C. Memo. 2002-145, Doc
2002-13916 , 2002 TNT 112-14 . See Wendy C. Gerzog, “Okerlund 
and Polack : How Probative Are Post-Gift Facts?,” Tax Notes,
Oct. 11, 2004, p. 196. Noble  is appealable to the Eighth 
Circuit. 
4 The court also reviewed alternative methods to value the 
stock in the absence of those sales. 
5 Morrissey v. Commissioner , 243 F.3d 1145, 1149, Doc 2001-
7737, 2001 TNT 53-72 (9th Cir. 2001). According to the 
estate, Morrissey abrogated the necessity for those two 
requirements. 

Doc 2005-1712 (4 pgs)

(C
) T

ax A
nalysts 2004. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



estate’s interpretation of Morrissey ,6 concluded that neither of those 
sales were shown to be made by a knowledgeable seller uncompelled to 
sell or sell at arm’s length. 
 

On October 24, 1997, the estate sold all of decedent’s 116 shares 
for $1.1 million. Those shares constituted an 11.6 percent interest in 
the company and all of the outstanding stock not owned by Glenwood 
Bancorporation, a company whose shareholders were unrelated to the 
decedent. According to the Tax Court, this sale best depicted the 
stocks’ value because it occurred within a reasonable time after 
decedent’s death and consisted of the actual shares at issue. Indeed, 
unlike the facts in Morrissey , the court found that decedent’s estate 
had refused to sell the stock at the appraised price of $878,0047 and 
had held out for the higher price only five months after its own 
appraisal. 
 

The court found that this third sale at a higher price, despite 
occurring after the decedent’s death, was reasonably foreseeable at that 
date. That is, it was reasonably foreseeable that the last remaining 
shareholder would want to buy the remaining stock and that the buyer 
would pay more than the amount obtained at the earlier two sales. Apart 
from the time value of money, nothing occurred between the date of 
decedent’s death and the date of the sale to change the value of the 
stock. According to the court, therefore, evidence of sales occurring 
within a reasonable time after the valuation date may illuminate the 
date of death value; thus, such evidence is admissible as long as there 
are no intervening factors present that would radically affect the 
stock’s value. 
 

Regarding changed circumstances, the court found “that the record 
does not reveal any material change in circumstances that occurred 
between that date and the date of the third sale that would have 
affected the fair market value of the subject shares. . . .”8

6 “Contrary to petitioners' assertion, we read nothing in 
Morrissey to indicate that the Court of Appeals for the 
Ninth Circuit eroded the requirements that a seller of 
stock be knowledgeable and that the seller's shares be 
comparable in number to the shares subject to valuation in 
order for the sale to be probative of a valuation of the 
latter shares. In fact, the Court of Appeals noted 
specifically as to the knowledge requirement that both 
sellers had sold their stock at approximately the same 
price as listed in the appraisal and that both sellers were 
aware that dividends had been meager even in prosperous 
years. The Court of Appeals also indicated as to the 
comparable property requirement that the prior sales of 
stock were not unrepresentative of the stock subject to 
valuation [citations omitted].” Noble , supra note 1, slip 
op. at 19-20. 
7 The appraisal, obtained May 15, 1997, valued the shares as 
of Dec. 31, 1996. Decedent died on Sept. 2, 1996. Id. at 2-
3. 
8 Id . at 27. 
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Citing both Scanlan 9 and Jung ,10 the court discounted the actual proceeds 
amount to reflect inflation between the decedent’s death and the date of 
the sale. The court made no further adjustments because it found that 
there were no significant changes in circumstances occurring between 
those two dates. 
 

Relevant Postdeath Events 
 

In Noble , the Tax Court examined relevant postdeath events to 
determine date of death value for estate tax purposes. As the court 
earlier stated in Jung , "When viewed in this light -- as evidence of 
value rather than as something that affects value -- later-occurring 
events are no more to be ignored than earlier-occurring events."11 While 
acknowledging that appropriate adjustments must be made to take into 
account differences between the valuation date and the date of the 
later-occurring sale, the court evidently felt that, where the postdeath 
sale provides the best comparable value, it makes no sense to ignore it. 
 

Likewise, in the context of gift taxes, the Eighth Circuit recently 
held in Polack  that, although the company’s 1993 and 1994 financial 
statements were not probative of the value of the gifts because a 
hypothetical buyer would not have known them at the time, relevant 
evidence of postgift events is admissible to determine date of gift 
value. 
 

Significantly in Noble , the court appropriately12 limited the 
application of Ithaca Trust ,13 stating that reasonably foreseeable events 
occurring after the decedent’s death are relevant to show fair market 
value at the applicable valuation date. Citing Polack  and other 
precedent, moreover, even if the postdeath event is unforeseeable, that 
postdeath evidence may still be probative of date of death value if it 
is relevant to ascertaining the price that a hypothetical willing buyer 
would have paid a hypothetical willing seller for the property on the 
valuation date. The court quoted from Polack  to underline that probative 
unforeseeable events are admissible where that evidence consists of 
actual sales that occur within a reasonable time of the valuation date 
and where there are no intervening events to dramatically alter its 
value. 
 

9 Estate of Scanlan v. Commissioner , T.C. Memo. 1996-331, 
Doc 96-21080, 96 TNT 145-12 .
10 Estate of Jung v. Commissioner , 101 T.C. 412, 431, Doc
93-11618 , 93 TNT 232-14 (1993). Note that, in Jung , because 
the court found that neither the sale nor the liquidation 
was foreseeable, “those later-occurring events did not 
affect the October 9, 1984, fair market [value] of 
decedent’s stock.” Id.
11 Id. at 432.
12 It is this author’s view that Ithaca Trust  is a case 
ensuring the integrity of the actuarial tables and is not 
applicable to facts and circumstances valuation. See Wendy
C. Gerzog, "Annuity Tables Versus Factually Based Estate 
Tax Valuation: Ithaca Trust Re-visited," 38 Real Prop.,
Prob. & Tr. J. 745, 768-774 (2004); Wendy C. Gerzog, 
"Ithaca Trust  and Section 2053: Smith , McMorris , and
O’Neal," Tax Notes , Apr. 22, 2002, p. 570. 
13 Ithaca Trust Co. v United States , 279 U.S. 151 (1929). 
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In Noble , where the estate refused to sell the stock at its own 
appraised value and held out for the higher value it ultimately received 
on the sale five months after the appraisal, the actual sale to an 
unrelated buyer after the decedent’s death served as a better indication 
of value and as a “sanity check.”  
 

Wendy C. Gerzog is currently a visiting professor at Seattle 
University School of Law. She is a professor at the University of 
Baltimore School of Law. 
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