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Boi | ermaker Corey Weir lived in Wsconsin Rapids, Ws. A nenber of
the boil ermakers union, he worked at various manufacturing plants and
paper mills throughout the state at job assignments he received fromthe
uni on. When a boilermaker’s nanme cane to the top of the “l adder”
mai nt ai ned by the union, that boil ermaker was assigned to the next job
that canme in and was required to accept the assignment. \Wen a
boi | ermaker finished one job, the union was notified and his nanme went
back onto the | adder — at the bottom M. Weir's jobs were tenporary,
i nvol ving repair, maintenance, construction, or rehabilitation of
nucl ear, gas turbine, and coal-fired plants. Sone jobs lasted a few
hours, sonme a few days, sone several weeks, and a few | asted nonths.

Failure to Live in a Metropolitan Area

In Corey L. Wheir v. Conmissioner, T.C. Summ Op., Doc 2004-17449,
2004 TNT 169-11, one of the questions was when, if ever, M. Weir could
deduct his expenses in traveling to and occasionally staying overnight
at various job sites. Mst of the time, because W sconsin Rapids was
practically in the geographical center of Wsconsin, he could return
honme at night. The npbst renote |ocation he went to was Kakuna, which was
about 115 niles away. Sonetines, though, especially after 10-hour
shifts, he would stay overnight at a local notel. He received no
rei mbursenment for his transportation, neal, or room expenses on any of
those j obs.

On his tax returns for 1999, 2000, and 2001, M. Weir clained
unr ei nbur sed enpl oyee expense deductions for nost of those trave
expenses. He clained no deduction for expenses incurred on any job
assignments that were within 35 mles of Wsconsin Rapids. The I RS
di sall owed all of the ampbunts cl ai med. Those were comrmuti ng expenses,
contended the IRS, and thus nondeducti bl e.

Tax Court Special Trial Judge D. Irwin Couvillion focused his
attention on applying Rev. Rul. 99-7, 1999-1 C. B. 361, Doc 1999-2302,
1999 TNT 11-23, to M. Weir’s facts. The ruling held, consistent with
rulings going back to Rev. Rul. 190, 1953-2 C. B. 303, that “a taxpayer
may deduct daily transportati on expenses incurred in going between the
taxpayer’s residence and a TEMPORARY work | ocation QUTSI DE the
nmetropolitan area where the taxpayer lives and normally works.” There
was no dispute that all of M. Weir’s work assignnents were tenporary.
Nevert hel ess, the IRS took the position that:

the petitioner [M. Weir] does not live in a Metropolitan area as
defined by the United States Census Bureau. Therefore, the primary
i ssue of concern is where the petitioner normally works. The
government’s prinmary position Is that the whole State of Wsconsin
woul d be deened to be the petitioner’s normal work area (commuting
area) and any job site outside Wsconsin would be deenmed non-
conmut i ng.

Dealing With an Undefined Phrase

Judge Couvillion disagreed. The phrase “netropolitan area” is not
defined in Rev. Rul. 99-7 or, for that matter, in any other IRS
publication. According to the census bureau, the term “netropolitan
area” refers collectively to netropolitan statistical areas (MSAs),
consol idated netropolitan statistical areas, and primary metropolitan
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statistical areas. The state of Wsconsin apparently contai ned 13 MSAs
in 2003, although Wsconsin Rapids did not fall into any one of them
The 35-mle radius fromhis hone, as used by M. Weir, enconpassed at

| east 3,850 square miles. MSAs close to Wsconsin Rapids included
VWausau, directly north of Wsconsin Rapids, and Eau C aire, sonmewhat to
the northwest. The Wausau MSA had a | and mass of 1545.1 square mles and
the Eau Claire MSA had a | and mass of 1,648.2 square niles. To the
northeast, Green Bay had a |l and nmass of 528.7 square mles in its MA
(By contrast, the Phoeni x-Mesa (Arizona) MSA contains 14,574.0 square
mles and the Las Vegas (Nevada and Arizona) MSA contains 39, 370.3.)
Wthout referring to those various definitions and MSA areas, Judge
Couvillion observed that the IRS interpretation of netropolitan area as,
in effect, meaning the whole state for those comunities not included in
a census bureau netropolitan area:

could lead to unfair and illogical results. For exanple, a

boi | ermaker who happens to live in a Bureau of the Census-

desi gnated netropolitan area would be allowed a deduction for
transportation expenses to any job site outside that netropolitan
area; yet, a taxpayer such as petitioner who does not live in an
area so designated would not be entitled to deduct the sane
expenses. Such a position does not establish a level playing field
for taxpayers.

Judge Couvillion then concluded that he woul d use “an ordi nhary comon
sense” definition for netropolitan area, and one that he felt consistent
with the usage of netropolitan area in Rev. Rul. 190 back in 1953. From
the dictionary, he took “netropolitan” as “relating to, or constituting,
aregion including a city and the densely popul ated surroundi ng areas
that are socially and economcally integrated with it.” M. Weir had
determ ned that he was “out of town” when he was nore than 35 niles from
W sconsi n Rapids, and Judge Couvillion accepted that as reasonable in
the absence of any evidence fromthe IRS to suggest that it was not. In
particular, he rejected the IRS s alternative suggestion that M.
Weir’s nornal work area consisted of everything within an 80-mle

radi us of his home -- which would enbrace an area of 20,200 square mles
that was | arger than any MSA in the state of W sconsin.

“Away From Home” a Catch-22

“Away from home” travel, as distinguished fromcomuting, has
al ways been a headache to both tax administrators and tax practitioners.
There is no fair answer. From one part of the Phoenix netropolitan area
to another location within that area can be 50 or 60 nmiles, as is also
true of many other large cities and their surroundi ng popul ated areas
that are “socially and economically integrated with it.” Even Judge
Couvillion would not settle for a radius of 35 mles of honme as being
reasonabl e for someone living in such an area, even though that m ght
work out quite well for Green Bay, Wausau, or Eau Claire as well as
W sconsin Rapids. W can synpathize with the IRS s desire to have a
sinple solution, but clearly the definition of metropolitan area the IRS
tried to apply to M. Weir was unaccept abl e.

In Wheir, the IRS was tripped up by the anbiguity of its own
ruling | anguage. Ruling | anguage in connection with transportation
expense was al so an issue twelve years ago in Charles Wal ker, 101 T.C.
537, 93 TNT 253-2, Doc 93-12789 (1993), which involved a sel f-enpl oyed
prof essional tree cutter who worked in the Black Hills National Forest.
In Wal ker, Tax Court Judge Robert P. Ruwe agreed with the IRS that the
taxpayer “has not established that his residence was his principal place
of business.” If it were only for the case law, said Judge Ruwe, “It
woul d therefore follow that his daily expenses for transportation from
his residence to his first job site and fromhis last job site of the
day to his residence are not deductible.” That is because Judge Ruwe
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accepted “for purposes of this case” the IRS position that the entire

Black HiIls National Forest, in which Wal ker both Iived and perforned

all of his work, should be treated as a “netropolitan area” within the
meani ng of Rev. Rul. 90-23, 1990-1 C.B. 28.

The Importance of IRS Rulings

But Judge Ruwe did not believe that the case |aw or the
netropolitan area determ nation was the end of the discussion. He agreed
with the IRS that Rev. Rul. 90-23 set the standard for transportation
expenses at that time. That ruling allowed a section 162(a) deduction
for transportation expenses incurred in traveling between the taxpayer’s
resi dence and tenporary work locations in the same netropolitan area
only if the taxpayer had at |east one “regul ar place of business.” Even
t hough Wal ker's hone did not neet the then standard for being a
princi pal place of business, Judge Ruwe concluded that it qualified as a
regul ar place of business. He therefore all owed Wal ker to deduct his
transportation expenses.

Instead of withdrawing Rev. Rul. 90-23 in the wake of Wal ker, the
IRS “anplified and clarified” it in Rev. Rul. 94-47, 1994-29, 1994-2
C.B. 18, Doc 94-6184, 94 TNT 128-6. In that ruling the IRS al so
explained that it disagreed with the Tax Court decision in Wl ker and
woul d not followit. The essence of the IRS s position in Rev. Rul. 94-
47 was that there are only two situations in which a taxpayer can get a
transportation expense deduction for expenses incurred in traveling
bet ween a residence and a tenporary place of business in the sane
nmetropol itan area:

(1) “where the taxpayer also has a regular place of business that
is not located at the taxpayer's residence,” or

(2) where the taxpayer's residence is his or her principal place
of busi ness.

The “ginmre” lay in the definition of principal place of business as the
pl ace where the taxpayer delivered the goods or services involved in his
busi ness to the user or custonmer. Thus, a self-enployed plunbing
contractor who naintai ned an office/shop away from horme coul d deduct
transportation expenses in going fromhone to a custoner's |ocation
However, if his office/shop was in his residence, that sane trip would
be deductible only if that residence was his principal place of

busi ness. The ruling said that the plunmber’s principal place of business
was where he did his work and therefore he coul d not deduct his
transportation expenses fromhis home to his first custoner’s |ocation
each day nor fromhis last customer’s |ocation back to his home. Not
only the plunber was affected, of course. Hundreds of thousands, perhaps
mllions, of small service businesses have no regul ar place of business
ot her than the owner’s hone and render their service in the offices and
hormes of their custoners and clients.

Congress to the Rescue

There was enough of an outcry for Congress to cone to the rescue.
Because the definition that the IRS was using to justify its Rev. Rul.
90- 23 approach was based on the definition in section 280A(c)(1) of
“principal place of business for any trade or business of the taxpayer”
as that had been interpreted by the Suprene Court in Conm ssioner v.
Soliman, 113 S. Ct. 701, Doc 93-668, 93 TNT 9-1 (1993), the
straightforward solution was to nodify that definition. The | awmrakers
did so by adding a sentence:

The term “princi pal place of business” includes a place of
busi ness which is used by the taxpayer for the adm nistrative or
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managenent activities of any trade or business of the taxpayer if
there is no other fixed |ocation of such trade or business where
the taxpayer conducts substantial adm nistrative or nmanagenent
activities of such business.

Documentation

Even when the expenses involved are of a deductible nature, failing
to maintain adequate substantiation can still lead to a conplete
di sal | owance. Therefore, in John A Walz, Jr. v. Conmissioner, T. C
Summ Op. 2005-1, Doc 2005-313, 2005 TNT 2-17, M. \Walz, an
internationally recognized cellist of exceptional ability, produced a
tour in 2000 with Ensenble Con Brio, a Gernman chanmber orchestra. He
toured with the ensenbl e, served as soloist, and recorded a performance
with the ensenble at the end of the tour. H's execution on the cello may
have been perfect, but his recordkeeping |l eft something to be desired.

On his inconme tax return for 2000, M. Walz clained $10, 135 of
deductions for travel expenses he incurred fromthe tour. That included
the rental of vans to transport the groups and paynent of airline fare
for themto reach sone destinations. Tax Court Special Trial Judge John
J. Pajak expl ai ned why he could not allow the deduction

Unfortunately for petitioner, Congress has passed section 274 with
respect to traveling expenses (including nmeals and | odging while
away fromhone). . . . Section 274(d) inposes stringent
substantiation requirenents for the deduction of these expenses.
Petitioner did not nmeet the strict substantiation rules of section
274. He is not entitled to a deduction for these expenses.

However, all that M. Wil z suffered was a di sal | owance of expenses and
the resulting inconme tax deficiency. A recent technical advice

menor andum TAM 200435020, Doc 2004- 17298, 2004 TNT 168-20, underscores
that trustees, officers, and enpl oyees of tax-exenpt organizations, and
any others who would be classified as disqualified persons under section
4958(f) (1) and who are reinbursed for travel expenses that may not neet
the standards for deductibility, might also face 25 percent excise taxes
under section 4958 because those rei nbursements woul d constitute excess
benefit transactions.' Said the TAM

Any rei nbursenent of expenses by an exenpt organi zation to an

enpl oyee, or direct expenditures of organization funds by the

enpl oyee, are automatic excess benefits to the extent that they do
not satisfy the requirenents of section 1.62-2 (per section
53.4958-4(a)(4)(ii)), or section 162 and (to the extent rel evant)
274 of the Code and the regul ations thereunder, unless they are
substanti ated as conpensation pursuant to section 53.4958-4(c)(3)
of the regul ations.

The TAM dealt with an organi zation founded by an individual that was
determned initially to be a church and then had its status nodified to
that of a private foundation in years after those involved in the TAM
The founder is the president and director, his wife is secretary-
treasurer and a director, and their sons are directors. Illustrative of
the types of transactions involved were five organi zational credit cards
used by the founder for such charges as business neals and gasoline. The
TAM advi sed that the founder had the burden of proving that his

Tax Analysts reported March 4, 2005, at Doc 2005-4411, that IRS shortly will revise the Internal
Revenue Manual to delete arequirement that |RS agents investigating potential excess benefit transactions
submit these issues for formal technical advice. We infer from this that excess benefit transactions are apt
to get even more IRS field examination attention.
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“residence was al so his principal place of business,” because nost of
the gasoline expense was apparently incurred in what otherw se would be
vi ewed as commuting. Because he had not done that, said the TAM “the
gasol i ne charges as |isted above constitute excess benefits.”

Away From Home When There Is No Home

Wil e the founder in the TAM had the problem of proving that his
honme was al so his principal place of business, sone taxpayers who can
docunent the business purpose and anpbunt of their travel expenses have a
probl em even proving that they have a hone to be away from An exanple
of such a taxpayer was WlliamJ. MNeill, who owned and operated a
[ ong-haul, over-the-road truck. MNeill clained Schedul e C expenses,
respectively, of $8,006 and $5,799 for travel expenses and $6, 480 and
$5, 760 for nmeal expenses for the 360 and 345 days he was on the road in
1998 and 1999. While not disputing that McNeill spent the noney, the IRS
guesti oned whet her he coul d have expenses “while away from honme” when he
was al nost always on the road and really had no hone fromwhich to be
away.

In WlliamJ. MNeill v. Conm ssioner, T.C. Menp. 2003-65, Doc
2003- 6033, 2003 TNT 45-8, the IRS had disall owed those cl ai ned expenses
and proposed deficiencies of $4,065 and $3,389. MNeill had spent five
days at a house in Green Bay in 1998 owned by his partner. H's only
expense related to that stay was his tel ephone bill. That same year, he
bought a nobile hone on a contract for deed. However, he paid no
utilities or maintenance on it in 1998 and stopped there for only a few
hours at a time while reloading his truck. He spent 20 days at the
nobil e home in 1999. Tax Court Judge M chael B. Thornton found it
significant that “apart fromthe $1,000 annual paynents on the nobile
home, he had no substantial continuing living expenses at either the
Green Bay house or the nobile hone.”

Judge Thornton concluded that McNeill thus “had no principal place
of business, nor did he incur substantial |iving expenses at a persona
residence. . . . Consequently, he had no tax hone wthin the nmeaning of
section 162(a)(2) and is not entitled to the claimed deductions for
travel i ng expenses (including neals expenses).”

Conclusion

We started with the question, Wiere is honme? The context, of

course, was the deductibility of expenses when away from hone. W were
rem nded that revenue rulings can be used against the IRS, as in Wl ker
but are often disregarded by the courts, especially the Tax Court, when
they do not seemto be reasonabl e under the circunstances. They are al so
subject to interpretation by the courts and often the court will find it
di sagrees with the IRS interpretation of a ruling, as Judge Couvillion
did with the IRS interpretation of “metropolitan area” in \Weir

Hone is a netropolitan area when you are an enployee traveling to a
temporary job | ocation on business. If home is your principal place of
busi ness and you are sel f-enpl oyed, you can deduct the travel expenses
whenever you travel on business, whether within or w thout your
netropolitan area. O course, what is an appropriate nmetropolitan area
may well be open to debate. In Weir, the I RS considered the taxpayer’s
entire state to be such an area inasnuch as he lived in a city that the
census bureau did not recognize as being part of a netropolitan area.
That seenms to be rank discrimnation, of course, penalizing those who
live in rural Anerica as against dwellers in nore populous cities.
Perhaps the I RS reasoned that the psychic income froma nore rura
lifestyle needed to be subjected to inconme tax. (OF course, the
netropol itan area approach al so di scrimnates against those who live and
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work in extrenely |arge netropolitan areas, such as Phoenix and Las
Vegas, conpared with smaller areas |ike G een Bay or \Wausau.)

The tax practitioner faced with a client who wants to maxi m ze
deductions for travel while away fromhome will resolve the borderline
guestions based on the client’s risk tolerance as well as the
practitioner’s own bias toward pushing the envel ope or taking nore
conservative positions. The biggest practical problens usually involve
the section 274 substantiation. Clients do not really believe even yet
that their deductions may disappear if they are not substantiated. The

tax practitioner needs to ask sufficient questions to ascertain that the

client has adequate substantiation, although practitioners are not
required to actually examnmi ne or audit those records.

Again, practitioners differ as to their practices, with the sane
practitioner even dealing differently with different clients. Sone
practitioners want to see what those records | ook |ike even if that is
goi ng beyond the bare mnimumrequired by the standards. They reason
that clients come to themnot only for assurance agai nst penalties but
al so to avoid deficiencies. Wthout docunmentation, they are definitely
ri sking both.
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