
Davis and Whiting: QTIP Income
Interests and Intent

How much intent does the decedent need to show to
enable an apparently limited income interest to qualify
for the qualified terminable interest property (QTIP)
marital deduction?

To qualify for the QTIP estate tax marital deduction,
an income interest must entitle the surviving spouse to all
the income from the trust property, payable at least
annually. In addition, no person, including the surviving
spouse, can have a power over the property to appoint it
to anyone other than the surviving spouse during her
lifetime.1

Estate of Davis

In Davis,2 the Ninth Circuit, affirming a Tax Court
memorandum decision,3 held that because, under Cali-
fornia law, the widow was not given ‘‘an unqualified
right to all of the income from the trust for life,’’ the trust
property was not eligible for the QTIP marital deduction.
The widow’s interest was limited to amounts necessary
for her ‘‘health, education, or support, maintenance,
comfort and welfare’’ at ‘‘her accustomed manner of

living’’ and thus denied her an ownership equivalent in
the income interest of the trust.

The estate argued that the decedent intended the trust
to qualify under the QTIP provisions. However, the
Ninth Circuit found that the testator’s intent unambigu-
ously was to leave his widow a restricted income interest;
to ignore the trust language would create a conflict with
the income interest the testator gave himself, which
comprised ‘‘all of the net income.’’ While using the
language in a statute may constitute sufficient indication
to qualify under that statute, the court held that the
language in the trust only vaguely mimicked the statute’s
words. Moreover, merely an assertion that a typical
decedent would desire to avoid estate taxes will not
satisfy the California probate code provision that allows
for a reformation of the trust document to qualify an
interest for the marital deduction.

The Ninth Circuit, likewise, rejected the estate’s alter-
native arguments that because the trust amendment
created a section 2041 general power of appointment and
the widow was the sole trustee, the trust qualified for
QTIP treatment. Although skeptical that the trust actually
created a general power of appointment because the
widow’s powers were limited by an ascertainable stan-
dard, the court held that section 2041 was irrelevant to
the issue of whether the widow had sufficient ownership
interest in the income of the trust to qualify under section
2056. Also, the widow’s acting as sole trustee was not
determinative since her power to distribute income was
limited under the trust. Moreover, she might not remain
trustee throughout her life since she could resign or
become incapacitated and be replaced.

Technical Advice
Likewise, recently, in TAM 200505022,4 the IRS ruled

that letters from the decedent’s attorneys, which were
sent to him with drafts of his will, would not establish the
decedent’s intent where his will unambiguously limited
her interests. Here, the will did not specifically refer to
the estate tax marital deduction nor did it provide a
statement of intent to qualify for that deduction.

According to the IRS, the decedent’s will that pro-
vided his widow with amounts of income, and of prin-
cipal if the trust income was inadequate, to provide for
her ‘‘maintenance, education, health or support . . . in her
sole discretion but in consultation with the Trustee’’
contained specific unambiguous limitations on the wid-
ow’s right to income in contravention of the income
requirements contained in both sections 2056(b)(5) and
2056(b)(7). The will stated that any undistributed income
was to be added to corpus. That, according to the

1Section 2056(b)(7)(B)(ii); Treas. reg. sections 20.2056(b)-7(d)
and 25.2523(f)-1(c).

2Estate of Davis v. Commissioner, Doc 2005-1499, 2005 TNT 16-9
(9th Cir. 2005).

3T.C. Memo. 2003-55, Doc 2003-5506, 2003 TNT 41-42. The
TAM, among other references, repeatedly cites to the Tax
Court’s memorandum opinion in Davis. 4Doc 2005-2292, 2005 TNT 24-8.
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government, clearly indicates that not all of the net
income was to be distributed to the widow as required
for qualification for the marital deduction under either
code section. In addition, before the trustee can authorize
a distribution of trust corpus, the trustee must consider
‘‘all the sources of income or other capital available to it’’
so that the power is not exercisable in all events.5

The letters sent to the decedent by his attorneys
indicated that the decedent’s widow would have the
right to all income and principal from the trust on her
request to the trustee and that she would have ‘‘complete
discretion with respect to the disposition of the trust
assets.’’ However, because the will was unambiguous on
its face in limiting the widow’s right to income and
corpus, the letters would not affect the state’s construc-
tion of the testator’s intent.

Estate of Whiting
In contrast to Davis and the TAM, the Tax Court in

Whiting,6 a 2004 memorandum opinion, held that the
decedent clearly intended the trust to qualify for the
marital deduction; thus, the court held that a disability
section in the trust agreement that allowed income to be
accumulated was ineffective under Arkansas law.

Arkansas, like California and most other states, looks
at the testator’s intent to interpret ambiguities in the trust
document. According to the trust in Whiting, decedent’s
stated purpose ‘‘was to create a means ‘by which certain
assets may be held for the benefit of the Grantor and the
Grantor’s loved one . . . . It is the Grantor’s intent in
creating this trust that the Grantor’s assets avoid probate
at the time of the Grantor’s death. All provisions of this
trust shall be construed in such a manner as to best effect
these intentions.’’’7

In addition, the trust contained provisions entitled
‘‘Marital Deduction Trust’’ and ‘‘Disability Section.’’ The
marital trust required the trustee to: ‘‘distribute at least
annually the net income of the trust to or for the benefit
of the surviving spouse for the remainder of the surviv-
ing spouse’s life. Any income accrued, but undistributed,
as of the date of the surviving spouse’s death shall be
paid to the surviving spouse’s estate.’’8 The disability
provision authorized the trustee ‘‘to distribute . . . so
much of the net income . . . as in the Trustee’s absolute
discretion deems appropriate. The exercise of this power
by the Trustee is within the Trustee’s sole discretion and
the Trustee may accumulate the annual net income of
each beneficiary’s separate share of the trust to be added
to such beneficiary’s principal to whatever extent and in
whatever amounts that the Trustee deems appropriate.’’9

After reviewing the entire trust agreement, the Tax
Court in Whiting held that it was the testator’s intent to
qualify for the QTIP marital deduction. The court ex-

plained that the fact that the trust referred both to the
Marital Deduction Trust and the Non-Marital Deduction
Trust evinced a desire to qualify for the marital deduc-
tion. In addition, the court inferred that the decedent
desired to minimize his estate taxes by defining such
terms as marital deduction, according to the definitions
in the Internal Revenue Code and by directing that only
assets that qualify for the estate tax marital deduction
fund the marital deduction trust. Finally, because the
decedent knew that he was terminally ill and had hired
specialists in tax law to draft the trust, his intent was to
create a trust to qualify for the marital deduction.

The court distinguished Whiting from Walsh10 and
Tingley11 and held that, under Arkansas law, because the
more general disability section that allowed income from
the trust to be accumulated in such an event conflicted
with the trust’s express intention to qualify with the
marital deduction, it was inoperative. The court distin-
guished the facts in Whiting from Walsh and Tingley by
stating that they were decided under the power of
appointment exception to the terminable interest rule,12

and that, unlike Whiting that involved the QTIP excep-
tion,13 those cases provided that, on incompetency, the
power of appointment terminated.

However, while different terminable interest excep-
tions are applicable in those three cases, all of the cases
involve an income requirement that uses the same statu-
tory language, according to which the surviving spouse
must be entitled to all of the income interest in the trust
during her entire lifetime. Indeed, in Walsh, the Tax Court
stated that it had questions about the qualification of the
income interest in addition to the power of appointment
because it was also subject to the disability section: ‘‘We
are also unable to conclude that the Trust meets the
requirements of section 2056(b) (5) in that the Agreement
provides that the surviving spouse is not entitled to any
trust income upon incompetency.’’14

Essentially, in Walsh, the Tax Court found that the trust
had two clear purposes: to qualify for the marital deduc-
tion and to preserve the trust assets while pursuing
Medicaid to cover nursing home costs.15 By contrast, the
court in Whiting considered the settlor’s overriding pur-
pose to be qualification for the marital deduction despite
its specific stated purpose to avoid probate.16 The court in

5Her power over the principal does not constitute a power of
appointment that would qualify under section 2056(b)(5). See
reg. section 20.2056(b)-5(f)(6).

6 Estate of Whiting v. Commissioner, T.C. Memo. 2004-68, Doc
2004-5688, 2004 TNT 53-12.

7Id. at 3.
8Id. at 7.
9Id. at 10-11.

10Estate of Walsh v. Commissioner, 110 T.C. 393, Doc 98-19344,
98 TNT 115-11 (1998). See generally Wendy C. Gerzog, ‘‘Estate of
Walsh: I Don’t Feel All ‘Tingley,’’’ Tax Notes, July 20, 1998, p. 339.

11Estate of Tingley v. Commissioner, 22 T.C. 402 (1954), aff’d sub
nom. Starrett v. Commissioner, 223 F.2d 163 (1st Cir. 1955).

12Section 2056(b)(5).
13Section 2056(b)(7).
14Walsh at 400, n.6.
15Id. at 402 (‘‘We note that the Trust serves more than just the

settlors’ stated intent to avail themselves of the marital deduc-
tion. The Agreement indicates that a principal purpose for the
Trust was to provide subsistence for the surviving spouse
during his or her competency and, thereafter, to allow the
spouse to qualify for medical assistance at minimal family
expense.’’).

16The other stated purpose, quoted by the court, to hold
assets for the grantor’s benefit and for the benefit of his ‘‘loved
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Whiting did not discuss the disability section in terms of
Medicaid planning and the possibility of a second (or
third) purpose of the trust.

Conclusion
It is, accordingly, somewhat difficult to anticipate

when a court will reform a trust to conform to a testator’s
intent to qualify for the marital deduction. In Davis, the
Ninth Circuit found that the testator clearly intended to
limit the widow’s control over her income interest so that
the California reformation statute was inapplicable. The
court stated, ‘‘Even if Davis had clearly expressed that he
intended the trust to qualify for a section 2056(b)(7)
deduction, this intent would not reform an otherwise
facially defective trust so that it complied with QTIP
requirements.’’17 By contrast, in Whiting, the Tax Court
gleaned a sufficient dominant purpose to qualify the
widow’s interest for the marital deduction despite the
fact that her income interest was apparently limited by
the trustee’s discretion in the event of her disability.

ones’’ is too general a purpose for anyone to infer that those
words were specifically directed at ensuring that the trust
qualified for the QTIP marital deduction.

17Davis at 19.
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