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There seems to be a belief among many that American Indians are 
exempt from federal income tax. According to one writer, “with the 
exception of American Indians, Puerto Ricans are the only group of U.S. 
citizens who currently enjoy complete exemption from the income tax 
regardless of their level of income.”1 Some American Indians seem to 
share that belief. Even tax practitioners may sometimes be forgiven for 
finding the taxation of the tribes and their members a bit of a morass. 
Tax treatment is affected by federal statutory law and also by treaties 
with the tribes –- and there are over 500 federally recognized tribes.2

We will not attempt here to provide the definitive work on federal 
income taxation of tribes and their members but will try to cover some 
of the recent developments, including the income taxation of the money 
derived by those tribes involved with gambling casino operations.   
 

The Buffalo Restoration Project 
 

The most recent case involving American Indian taxation does not, 
however, involve casino revenue at all. A member of the Cheyenne River 
Sioux worked for Pte Hca Ka Inc., a corporation (the corporation) owned 
by the Cheyenne River Sioux and operated by that tribe with the goal of 
restoring buffalo to tribal lands. He was director of the corporation’s 
buffalo restoration project, and his compensation for that work was 
reported to the IRS by the corporation on Forms W-2 for 1997, 1998, and 
1999, along with the related withholding tax, FICA, and Medicare. In 
filing his returns, however, he took the position that his income from 
the corporation was not subject to federal income tax. He cited the Fort 
Laramie Treaty of 1868, a treaty whose many signatories included Gen. 
William T. Sherman and Chiefs Sitting Bull and Red Cloud.   
 

In Fredric Arlan Dubray v. Commissioner, T.C. Memo. 2004-278, Doc 
2004-23608, 2004 TNT 240-8, Tax Court Judge John Robert Goeke observed 
that it might be uncertain whether the treaty language “was intended to 
exempt the Cheyenne River Sioux Tribe itself from Federal taxation of 
its income related to the buffalo restoration project. . . . ” But, he 
added, there was a more basic issue involved with Dubray’s position: 
 

The caselaw has well established that income earned by an 
individual member of a tribe from working for the tribe or for a 
corporation on unallotted tribal land is not exempt even if the 
income derived by the tribe from the land would be exempt in the 
hands of the tribe itself. 

 
Among the cases cited by Judge Goeke in finding against the 

taxpayer in Dubray was Jourdain v. Commissioner, 71 T.C. 980 (1979), 
aff’d per curiam, 617 F.2d 508 (8th Cir. 1980), cert. denied, 449 U.S. 
839 (1980), involving the salary paid by the Red Lake Band of Chippewa 
Indians to the chairman of its tribal council. In Jourdain the court 
noted that the petitioner’s “salary did not represent his pro rata share 
of tribal income,” and rejected the argument that if the individual’s 

1Tax Notes, Oct. 4, 2004, p. 99. 

2Recognized, that is, by the Department of the Interior.  On March 19, 2000, there were 556 tribal 
entities recognized by the federal government as eligible to receive services from the Bureau of Indian 
Affairs.  65 F.R. 13298. 
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services were essential to the tribe earning tax-exempt income, then 
taxing the compensation paid him for those services “is to thereby 
indirectly tax the land itself.” 
 

Tax Law Had Once Been Otherwise 
 

In Jourdain, which was decided 25 years ago, the Tax Court had been 
forced to deal with its earlier decision in Walker v. Commissioner, 37 
T.C. 962 (1962), rev’d in pertinent part, 326 F.2d 261 (9th Cir. 1964): 
 

We did not base our holding in favor of the taxpayer in Walker 
upon any treaty or upon the General Allotment Act, but rather by 
emphasizing the guardian-ward relationship existing between the 
United States and noncompetent Indians. We found that the amount 
paid to the treasurer was in reality a distribution to him as one 
of the beneficiaries of the trustee tribal funds and “the mere 
fact that such amount was fixed by reference to his services as 
community treasurer does not warrant a characterization of the 
same as ‘wages.’” Walker v. Commissioner, 37 T.C. at 972. 

 
We no longer believe this reasoning is valid and we hold that the 
theory of the guardian-ward relationship upon which we relied in 
Walker is no longer a consideration in the tax status of Indians. 
We agree, therefore, with respondent that petitioner must show 
that he is specifically entitled to an exemption from taxation. 

 
Federal Fishing-Rights Exemption 

 
Robert A. Hall et ux. v. Commissioner, T.C. Memo. 1998-336, Doc 98-

28662, 98 TNT 184-10, involves exactly such an exemption. Section 7873 
exempts from income and self-employment taxes the income derived from a 
qualified fishing-rights-related activity of an Indian tribe by a member 
of the tribe, a qualified Indian entity, or a member of the tribe 
through a qualified Indian entity. Hall, a member of the Lummi Indian 
Tribe, worked in the Lummi’s tribal fish hatchery. That was an activity 
that qualified under section 7873 and he paid no income tax or FICA on 
his wages.   
 

In addition to the wages paid to those working in the fish 
hatchery, the tribe gave those workers a choice of having an additional 
$160 per month paid on their behalf into either a health plan or an 
individual retirement account. Hall chose the IRA, and in 1992 he took 
distributions from his IRA. The IRS took the position that even though 
Hall’s wages from the hatchery were exempt, the payments by the tribe 
into the retirement plan were not exempt, because they were paid in 
addition to wages. Tax Court Special Trial Judge John F. Dean disagreed: 
 

Despite respondent’s argument to the contrary, section 7873(a)(1) 
provides that “income”, not just wages, derived by a member of an 
Indian tribe directly or through a qualified Indian entity from a 
fishing-rights-related activity is not subject to income tax. For 
purposes of section 7873, INCOME derived from “fishing-rights-
related activity” means income derived from activity “directly 
related” to harvesting, processing, transporting, or selling fish 
in the exercise of recognized fishing rights of an Indian Tribe. 

 
All of Hall’s compensation for the years in which the tribe made 

IRA contributions for him was derived from Indian fishing-rights-related 
activity. None of that compensation was includable in his  gross income. 
Therefore, under sections 219(b) and 408(o), all of his IRA 
contributions were nondeductible and he had tax basis for the amount in 
his IRA account. Judge Dean found that of the total distribution for 
1992 from the IRA account of $2,424.36, the amount of $1,920 represented 
a nontaxable return of contributions. The portion of the distribution 
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representing the IRA’s accumulated income would, however, be subject to 
tax and to the additional tax on premature distributions because Hall 
had not yet reached 59-1/2. 
 

Income From Restricted Indian Lands 
 

In addition to being exempt from tax on fishing-rights income, 
noncompetent Indians generally are exempt from tax on income from 
restricted lands allocated to them or held in trust for them by the 
government. Squire v. Capoeman, 351 U.S. 1 (1956). Rev. Rul. 67-284, 
1967-2 C.B. 55, sets forth five tests that must be met for income to be 
excludable: the land in question must be held in trust by the United 
States; the land must be restricted and allotted and held for an 
individual noncompetent Indian, not for a tribe; the income must be 
derived directly from the land; the statute, treaty, or other authority 
involved must evince congressional intent that the allotment be used as 
a means of protecting the Indian until such time as he becomes 
competent; and the authority in question must contain language 
indicating clear congressional intent that the land, until conveyed in 
fee simple to the allottee, is not to be subject to taxation.  
 

The question was often raised in the past as to how far that 
exemption for income derived from restricted Indian land could be 
extended. Harold Farris, a Puyallup Indian, had such land in Pierce 
County, Wash., and it was clearly held in trust for him. With two non-
Indians, Farris operated a retail smokeshop on that land until 1978. 
After that, he operated the shop himself.3 Farris contested deficiencies 
that the IRS proposed for 1977, 1978, and 1979 on the grounds, among 
others, that his income was “derived directly” from the land held in 
trust for him and was therefore exempt from federal income tax. In 
Farris v. Commissioner, T.C. Memo. 1985-346, aff’d without published 
opinion, 823 F.2d 1552, Doc 87-5025, 87 TNT 152-16 (9th Cir. 1987), both 
the Tax Court and the appeals court rejected that argument. “Only income 
derived from mining, agriculture, or logging has been found to satisfy 
this rule,” said the appeals court, citing its own decision in Dillon v. 
United States, 792 F.2d 849 (9th Cir. 1986), that income from a 
smokeshop was not income derived from that land. “Farris’s income was 
derived primarily from the efforts of his labor, the sale of goods 
produced outside the reservation, and improvements to the property,” 
concluded the appeals court. 
 

Share of Tribal Income 
 

Tribal income is generally exempt from both federal and state 
income tax. But what if the income involved is the American Indian’s pro 
rata share of tribal income? What is the tax status of that income. The 
tribe itself is not subject to income tax, of course, nor is income 
earned by the tribe or by either an unincorporated business or a 
business incorporated under the Indian Reorganization Act of 1934. See 
Rev. Rul. 67-284, 1967-2 C.B. 55.4 But if that income is not otherwise 
exempt from federal income tax, such as are the fishing-rights-related 
activities covered by section 7873, those dollars will be included in 
the gross income of the individual Indian tribal members when 
distributed to or constructively received by them. Rev. Rul. 94-16, 
1994-1 CB 19. However, that is not true of payments made to individual 

3The three partners also had a cardroom for poker and blackjack games until the FBI shut them 
down in 1978. 

4Because of the cumbersome process of forming a corporation under the Indian Reorganization 
Act, the tribes would like the same income tax exemption for corporations formed under tribal law. At 
present, the status of such corporations is uncertain. See Doc 2004-10485 or 2004 TNT 101-22.
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tribal members under certain legislatively provided social benefit 
programs designed to promote the general welfare.  
 

There is substantial money involved in the American Indian casino 
business across the United States, and casino revenue has raised the per 
capita income of members of some tribes and led to an economic 
resurgence on many reservations. Of the 561 American Indian tribes, 196 
engage in gambling in 21 states.5 Litigation over the taxation of Indian 
profits has been sparse, at least in part because the legislation 
dealing with Indian gambling is quite specific. However, some questions 
have arisen, and not all have been answered definitively. Therefore, 
Rev. Proc. 2005-3, 2005-1 IRB 118, Doc 2005-236, 2005 TNT 2-10, dealing 
with nonruling areas, lists (at sec. 4.01(40)) as an area in which 
rulings will not ordinarily be issued, “whether an Indian tribe . . . 
that establishes a trust to receive and invest per capita payments for 
the members who are minors or legal incompetents under the Indian Gaming 
Regulatory Act (25 U.S.C. sections 2701-2721) is the grantor and owner 
of the trust, if the trust meets the requirements of section 5.02 of 
Rev. Proc. 2003-14, 2003-1 C.B. 319.” The same revenue procedure lists 
(at sec. 5.03 and 5.04) as an area under study in which rulings will not 
be issued until the IRS resolves the issue, the tax consequences to both 
the tribe and the tribal members who are beneficiaries of the trust of 
the tribe establishing a trust “if the trust does not meet the 
requirements of section 5.02 of Rev. Proc. 2003-14, 2003-1 C.B. 319.” 
However, some questions seem to be fairly well resolved, such as the 
taxability of the per capita payments and the general rules for use of 
“rabbi trusts” for per capita payments covered in Rev. Proc. 2003-14. 
 

It seems clear that per capita payments are taxable income when 
received by American Indians. The Indian Gaming Regulatory Act (IGRA) 
specifically states that they are subject to federal taxation and 
requires that the tribes give notice to members of their taxability when 
they are made. No court has decided otherwise. In Joseph B. Campbell v. 
Commissioner, T.C. Memo 2001-51, Doc 2001-6004, 2001 TNT 41-16, aff’d, 
89 A.F.T.R.2d 2002-1045, Doc 2002-4355 or 2002 TNT 35-8 (8th Cir. 2002), 
for instance, the court rejected a claim by the taxpayer that the per 
capita payments he received from the Prairie Island Indian Community 
were exempt from income tax. The court followed its earlier decision 
from a different year involving the same taxpayer at T.C. Memo 1997-502, 
Doc 97-30482, 97 TNT 216-16, aff’d, 164 F. 2d 1140, Doc 1999-1598 or 
1999 TNT 8-2 (8th Cir. 1999). 
 

Rabbi Trusts for Gaming Revenues 
 

Rev. Proc. 2003-14, 2003-1 C.B. 319, Doc 2003-545, 2003 TNT 5-11,
provided a safe harbor for tribes attempting to comply with the IGRA 
requirement that distributions to tribal members be per capita and that 
the interests of minors and the legally incompetent be protected and 
preserved. Those per capita payments are to be disbursed to parents or 
legal guardians in such amounts as may be necessary for the health, 
education, or welfare of the minors or legally incompetent members. TAM 
200222003, Doc 2002-13013 or 2002 TNT 106-26, had previously held that 
there was no income tax event when amounts due the minors and legally 
incompetent were deposited in a trust subject to the claims of the 
tribe’s general creditors (a rabbi trust) but rather that tax would be 
imposed when amounts were actually distributed from the trust.   
 

However, a TAM is not substantial authority and can be relied on 
only by the taxpayer to whom it was issued. The revenue procedure is 

5According to testimony of Ernest Stevens Jr., chair of the National Indian Gaming Association, at 
the Legislative Hearing on Internet Gaming Proposals before the Subcommittee on Financial Institutions 
and Consumer Credit of the House Committee on Financial Services Committee, July 24, 2001. 
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consistent with the TAM, however, and sets forth a safe harbor for 
tribes seeking to use rabbi trusts for the portion of per capita 
payments that would be going to minors and the legally incompetent. Its 
requirements include: 
 

o the governing trust instrument must state that it is intended 
to be a grantor trust and must contain provisions sufficient to 
cause the tribe to be treated as owner of the trust; 

o the principal and income of the trust must always be subject to 
claims of general creditors of the tribe; 

o assets of the trust cannot be available to beneficiaries until 
they attain a specified age or cease to be legally incompetent, 
except for amounts distributed for health, education, or 
welfare of the beneficiary; and  

o a beneficiary’s interest in the trust must be paid to the tribe 
if the beneficiary dies before attaining the specified age or 
being declared legally competent, or, as an alternative, go to 
the tribe if the beneficiary dies without leaving a surviving 
spouse, parent, child, or sibling. 

 
Sovereign Nation? 

 
One phrase often applied to Indian tribes is that they are 

sovereign nations.  That implies that they are foreign countries. Silas 
Cross v. Commissioner, 98 T.C. 613 (1992), is the only case that comes 
close to testing that proposition for federal income tax purposes. 
Cross, a Puyallup Indian Nation member, filed a Tax Court petition more 
than 90 days but less than 150 days after its date. He argued against 
dismissing his case, contending that he had 150 days to file the 
petition because the reservation on which he lived was an independent 
sovereign nation separate and apart from the United States under a 
treaty signed with his tribe in 1854 and he was therefore outside of the 
U.S. on the due date of the return. 
 

Tax Court Trial Judge Helen Buckley refused to accept his 
“sovereign nation” approach. She looked to the intent of Congress when 
it inserted the 150-day rule into the code in 1942, during World War II. 
The provision had its origin in war-caused delays in transporting mail 
to remote locations like Alaska, Hawaii, or other places outside of the 
contiguous and continental United States. It was left in the code after 
the war, Judge Buckley speculated, “to alleviate the hardship that may 
be worked upon taxpayers in remote locations.” 
 

The code now reads simply “the United States,” so that neither 
Alaska nor Hawaii qualify for the 150-day rule. Therefore, concluded 
Judge Buckley, Congress clearly thought of the 150-day rule in 
geographical rather than political or treaty terms. The Puyallup 
reservation is physically within the state of Washington, which is 
within the United States; therefore, the reservation is within the 
United States for purposes of section 6213(a). 
 

Conclusion 
 

Tribes are not, as such, subject to federal (or state) income 
taxes. Nor are the unincorporated entities they use or the corporations 
they form under federal law. However, corporations formed under state 
law, although wholly owned by a tribe, are subject to federal income 
tax. S corporations cannot be used to sidestep that consequence 
according to Rev. Rul. 2004-50 because a tribe, says the ruling, is an 
ineligible shareholder. It is unclear whether corporations formed under 
tribal law would be exempt or not, although the logic of the situation 

Doc 2005-766 (6 pgs)

(C
) T

ax A
nalysts 2004. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



would indicate that they should be. Unincorporated passthrough entities 
would seem to be acceptable vehicles for tribal activities that would 
remain free of income tax. 
 

The members of tribes, however, are generally going to be subject 
to federal income tax on their income unless they can find some specific 
statutory or treaty provision, such as section 7873, that exempts the 
particular income, or the income is from restricted land, as described 
in Rev. Rul. 67-284. Beyond that, general income tax concepts apply, as 
with the rabbi trust safe harbor set out in Rev. Proc. 2003-14. Tax 
practitioners dealing with American Indians need to do their own 
analysis of the tax consequences of transactions both on and off the 
reservation and not accept the client’s interpretation of the applicable 
tax law without verifying it for themselves. It is true that some income 
of a Native American may be exempt from tax, but it is far from as broad 
an exemption as the sovereign nation mythology of Native American 
taxation would have one believe. 
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