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Tax Analysts has learned that a movement may be afoot to cut Justice Department lawyers out of the process of selecting criminal 
tax cases for prosecution.  

Eliminating the layer of review performed by the Justice Department's Tax Division before sending criminal cases out to the U.S. 
attorneys' offices is not a new idea -- it has been raised by the U.S. attorneys several times before. What's new is that the moving 
force this time appears to be the IRS.  

Nancy J. Jardini, chief of the IRS Criminal Investigation (CI) Division, is said to have appeared before the U.S. attorney general's 
advisory committee on tax with a recommendation that the Tax Division review process be abolished, according to sources with 
links to the Justice Department. Because Jardini reports to the IRS deputy commissioner of services and enforcement, Mark 
Matthews, people are sure that IRS Commissioner Mark Everson would have to have signed off on the controversial proposal.  

A spokesperson for the Justice Department declined to comment on the existence of any proposal, but the IRS issued this 
response:  

 
An integral part of delivering quality service to taxpayers is conducting our work in the most effective and efficient manner 
possible. The IRS has been reviewing business processes in all of our areas in an effort to reduce cycle time on 
enforcement activities. Generally, it is not the policy of the IRS to discuss internal documents or studies before they are 
completed. 

The Last Safety Valve 
 
Under the current system, CI refers criminal tax cases to the Tax Division, which determines whether the case should be 
prosecuted. Cases come to the IRS from its own audits or from grand jury investigations of criminal cases involving tax and other 
crimes. 

When the Justice Department evaluates a recommendation for prosecution of the criminal case, the potential defendant is given 
an opportunity for a conference with the Tax Division. If the Tax Division determines that the case should be prosecuted, it is 
referred to the local U.S. attorney, who then prosecutes the case. The Tax Division bases its decision to refer on the existence of 
a prima facie case and a reasonable likelihood of conviction.  

The Tax Division's review is the only centralized review by an agency independent of the investigating agency before a criminal 
tax case goes out to the field for prosecution.  

A criminal tax case used to pass through several sets of legal review before going out to the U.S. attorneys' offices for 
prosecution. Cases that were developed by CI were first reviewed by an IRS district counsel office, according to B. John Williams 
Jr. of Shearman & Sterling.  

The district counsel review was removed because it was redundant with the signoff done by the Tax Division, explained Williams, 
who, in addition to being a former IRS chief counsel, was deputy assistant attorney general of the Tax Division and was a Tax 
Court judge. "The point was to get national even-handedness in the prosecution of criminal tax cases."  

Following the headline-grabbing anti-IRS hearings in 1998, former IRS Commissioner Charles Rossotti appointed William H. 
Webster, a former judge and former director of both the FBI and the CIA, to head a commission charged with conducting a 
thorough and independent review of the CI Division. Webster's commission issued an extensive report in 1999. (For the report 
(Pub. 3388 (1999-4)), see Doc 1999-13713 or 1999 TNT 71-40 .) Jardini, who has also worked in the criminal tax division at the 
Justice Department, served as deputy special counsel to the commission. (Before moving to CI, she was the IRS associate chief 
counsel/division counsel for criminal tax.)  

Of the then-existing review process for criminal tax cases, the Webster report commented:  



 
The Department of Justice Tax Division adequately performs the critical function of uniform national review of tax 
prosecutions to address the unique enforcement priorities of fostering voluntary tax compliance. Approval authority with 
[IRS district] counsel is not only duplicative, but fosters an adversarial relationship between agents in the field and the 
attorneys they should be turning to for advice during their investigations. 

 
The report recommended establishing the new position of criminal investigation divisional counsel in each field division to provide 
legal advice to agents and supervisors regarding all of CI's investigations, both administrative and grand jury, and all enforcement 
activities related to crimes within CI's jurisdiction. Also, the divisional counsel should act as a liaison between CI, the local U.S. 
attorney's office, and the Department of Justice Tax Division, and the counsel should be available to assist in the litigation of 
criminal tax cases in U.S. district court. The counsel should review all CI requests for enforcement operations and prosecution 
recommendations, but should not have approval authority, the Webster report concluded. 

 
Counsel Involvement 

 
In 2000, in response to recommendations of the Webster Commission and as part of the overall restructuring of the IRS, district 
counsel attorneys' referral authority was removed and delegated to the special agents. At the same time, the Office of Chief 
Counsel reorganized its criminal tax function to create a small national office and several field offices staffed with lawyers whose 
time is devoted primarily to assisting the criminal investigation function. Field counsel offices are "co-located" with the CI offices. 

Counsel is involved with CI's special agents daily, helping to develop every aspect of each criminal tax case. They conduct a 
thorough written review of search warrants and provide written legal analysis in the form of a criminal evaluation memo for each 
case to be used by the special agent in deciding whether to refer a case for prosecution.  

The process is set up to kill bad cases early on and not wait until the end, according to the IRS. The process also ensures that the 
cases produced for referral are of the highest possible quality, according to the IRS.  

It is a decentralized process, and the IRS attorneys are reviewers, not litigators, one experienced tax litigator pointed out. 
Counsel's criminal tax staffing has changed significantly, according to the IRS. The counsel function now has fully dedicated 
specialists doing criminal tax work all the time. The attorneys are recruited from the Justice Department and from the U.S. 
attorneys' offices, and those former litigators are working with the CI agents at every stage. Further, the criminal tax counsel's 
national office performs a postreview of cases to ensure nationwide quality, according to the IRS.  

The statistics for 2004 show that CI has posted four-year highs in all measures of quantity and quality, according to the IRS. On 
public panels, Jardini has cited high acceptance rates from the Tax Division, high conviction rates, and longer sentences, which 
she said sends a strong message to the public about the seriousness of tax crimes and the quality of the cases being brought. 
(For prior coverage, see Doc 2004-21399 [PDF]or 2004 TNT 214-3 .)  

Williams believes it was right to unplug district counsel by eliminating the field review because it was slowing things down. But if 
the Tax Division review were to be eliminated, there would be no one in a national office position exercising any policy role over 
the criminalization of tax issues, Williams said.  

Williams's analysis is the same as has been applied to the idea of eliminating Justice Department review long before the IRS chief 
counsel lawyers were removed from the picture.  

 
Been There, Done That 

 
The idea of moving cases out of the jurisdiction of the Justice Department directly to the U.S. attorneys' offices is an old battle, 
said James Bruton III of Williams & Connolly in Washington. There's always been a friction between "main" Justice and the U.S. 
attorneys, said Bruton, a former deputy assistant attorney general and acting assistant attorney general. 

The last public proposal to eliminate the Justice Department's Tax Division review of criminal tax cases came from an advisory 
committee for U.S. attorneys in 1986. (For prior coverage, see Tax Notes, June 1, 1987, p. 827; Aug. 24, 1987, p. 751.)  

Under its proposal for decentralizing the process, the 16-member Advisory Committee of U.S. Attorneys recommended the IRS 
directly refer criminal tax cases to the appropriate U.S. attorney's office for prosecution. Proponents of direct referral cited U.S. 
attorneys' prosecutorial discretion in every area of federal law and said the discretion should extend to tax cases. They also 
argued that local U.S. attorneys are familiar with the judiciary of their districts, thereby giving them greater insight than the 
decisionmakers at the Tax Division into which cases have the best chance of successful prosecution.  

At the time of the decentralization proposal, the U.S. attorneys had a backlog of 3,500 criminal tax cases. CI was referring 
approximately 3,500 cases to the Justice Department annually, and the Tax Division was authorizing 3,000 of those annually for 
prosecution.  



The decentralization plan was strongly opposed by then-IRS Commissioner Larry Gibbs, as well as five former IRS 
commissioners and many other former government officials, including former assistant attorneys general and former IRS chief 
counsels. A system with no centralized review of criminal tax cases would hurt tax enforcement, Gibbs told The Washington Post. 

In a report sent to Roger M. Olsen, then assistant attorney general of the Tax Division, the American Bar Association Section of 
Taxation's Committee on Civil and Criminal Penalties argued against direct referral. "Centralized review . . . enables management 
personnel to apply national policies in exercising prosecutorial discretion in criminal tax cases," the committee wrote. "It will be 
unlikely that national programs and policies will be as uniformly applied by U.S. Attorney's offices as they are by the Tax 
Division." (For the 1986 report, see Doc 2005-3348 [PDF].)  

The ABA Tax Section committee also stressed that local U.S. attorneys' offices lack the expertise to handle criminal tax cases and 
that opportunities to send important signals to taxpayers might be overlooked. The Tax Division's decision to pursue prosecution, 
the committee said, "is not one merely to prosecute an individual. It also is an administrative decision that successful prosecution 
will advance one of the Service's national criminal enforcement programs and that the likelihood of conviction is sufficiently high 
so as to justify the expenditure of government resources."  

The report further asserted that Tax Division review avoids local pressures in exercising prosecutorial discretion and that the 
system then in effect worked.  

In response to the backlash, Olsen, now in private practice in Washington, declared that "direct referral may be theoretically 
simple and appealing, but it would emasculate tax compliance."  

Cono R. Namorato, who was in a law firm at the time, argued that the proposed change would be an "absolute disaster." Once a 
former deputy assistant attorney general, Namorato is now director of the IRS Office of Professional Responsibility.  

 
Tax Division Today 

 
The criminal section of the Justice Department's Tax Division comprises 70 prosecutors, a division official told Tax Analysts. All 
but nine of the attorneys are litigators who also perform the prosecution review function. Justice's criminal tax attorneys also help 
U.S. attorneys litigate their cases. 

Since 2001 the division has been focusing on processing more cases faster, Tax Division officials have announced. (For prior 
coverage, see Doc 2004-21399 [PDF]or 2004 TNT 214-3  and Doc 2003-23512 [PDF]or 2003 TNT 210-4 .) It appears that the 
division has been largely successful in accomplishing those goals.  

The total number of cases authorized for prosecution in 2001 was 877 and in 2004 was 1,381, which amounts to an almost 60 
percent increase in the volume of authorized prosecutions, according to Tax Division statistics.  

In addition to increasing the speed and efficiency of processing cases, the average time that cases are pending review within the 
Tax Division has decreased from 80 days or more in the late 1990s to an average time of 20 to 30 days per case, a Tax Division 
official said.  

Fewer than 5 percent of the criminal tax cases referred to the Tax Division are declined, a department official said. Some cases 
are sent back for further development or are modified by changing the charges, according to the official. Even of those cases 
approved without modification, the Justice Department attorneys try to "add value" by flagging issues for the U.S. attorneys, the 
official said.  

From the standpoint of having a court-ready case, any delay caused by the Tax Division review is necessary to ensure the 
evidence matches the allegations, Bruton said. More cases are generated by informants, which are the kinds of cases that must 
be managed carefully, he said.  

Tax Division review tends to shake out those cases, according to Bruton. Investigators are accountable to someone in 
Washington who is taking a new look at each case to see if it advances the compliance program.  

 
Reaction 

 
The review process isn't perfect, but it has long added value to the criminal tax process, said Paula Junghans, a former deputy 
and acting attorney general of the Tax Division, now with DLA Piper Rudnick Gray Cary in Washington. 

Any proposal to abolish Tax Division review would be a historic shift in tax enforcement from the Justice Department to the U.S. 
attorneys' offices, which would run against long-standing principles of uniformity in tax enforcement, both in terms of substance 
and resource allocation, said Chris Rizek of Caplin & Drysdale.  



If Tax Division review were eliminated, there would be no formal independent review steps by someone expert in tax law before 
the case moved from CI to the U.S. attorneys' offices, said Kenneth Gideon, former Treasury assistant secretary for tax policy and 
former IRS chief counsel, now with Skadden, Arps, Slate, Meagher & Flom in Washington. "I would find that very troubling."  

The Tax Division is the first non-IRS review of a case before it is brought, said Steven Toscher of Hochman, Salkin, Rettig, 
Toscher & Perez in Los Angeles. It is an important step, because although cases are reviewed internally by IRS counsel, it is like 
having the client review its own work -- and clients have agendas, he said. It is good for the tax system to have an outside party to 
look at the case for consistency in making prosecutorial decisions, he said.  

Eliminating Tax Division review would remove any nexus between tax policy and what deserves to be prosecuted criminally 
versus civilly, Bruton said.  

The tax system touches every person in the country and a large number of foreigners, said Bruton. But because the government 
has the resources to bring relatively few tax prosecutions, it can easily be accused of lacking impartiality or having improper 
motives when it chooses to prosecute one but not an equally culpable other, he said.  

The proposal ultimately risks the integrity of the tax system because it would remove a critical level of quality control from the 
process, Bruton said. He asked how the government can say people are being dealt with evenhandedly when it knows that it can't 
prosecute more than a fraction of all potential tax violations and that it has no centralized mechanism in place to ensure 
consistent, uniform, and nationwide application of the law, prosecutorial policy, and prosecutorial discretion.  

Olsen asked if it makes sense to allow local U.S. attorneys' offices exclusive control over decisions to investigate local public 
officials whose political party may factor into the decision. The argument against decentralization of prosecutorial discretion has 
always been about the ability to unfairly use the tax laws to investigate and to ruin people without any kind of control, he said.  

The centralized review process supports the perception, if not the reality, that people involved in the criminal tax process are being
dealt with fairly and evenhandedly in all parts of the country, Bruton said, adding that "once the government breaks that thread, it 
can never give that assurance again."  

Eliminating Tax Division review authority means special agents get to refer cases directly to the U.S. attorneys without any tax 
policy review, Williams said. "The result is that it makes CI unaccountable for the criminalization of tax issues," he said.  

To others, the point of centralized Justice Department review was always to have quality control in criminal tax cases. It is 
inevitable that quality will suffer without Tax Division review, according to Rizek. Consequently, the government's main criminal tax 
deterrent -- its extraordinarily high conviction rate in tax cases -- will decline as more weak cases make it through the process, he 
argued.  

U.S. attorneys have always believed that the Tax Division takes too restrictive a view, one assistant U.S. attorney said. There's a 
tension between investigators and prosecutors because the investigative agencies always want more cases prosecuted than the 
prosecutors are authorized to bring, the lawyer said. But the prosecutor said he feels on firmer ground with Tax Division review.  

The move may spell the end of the administrative investigation, because IRS criminal investigators and assistant U.S. attorneys 
will do everything in a grand jury context, said Scott Michel, also of Caplin & Drysdale.  

Even if there are any continuing CI administrative investigations, to have the first Justice Department lawyer who looks at the case 
and evaluates it be an assistant U.S. attorney who has little, if any, experience in tax cases will mean more bad cases will make it 
through the sieve, Rizek said.  

It is unclear whether U.S. attorneys will have the authority to override long-standing Tax Division policies, such as the "major 
count" policy and the "no civil discussions during the criminal case" policy, which is already being undercut by the IRS's new policy 
on parallel proceedings, Michel said. There will inevitably be more inconsistencies in applying policies without centralized review, 
which will result in less uniformity and a loss of quality control, Rizek concluded.  

Generally speaking, criminal tax cases are those that U.S. attorneys don't like to work on because they are difficult, Olsen said. 
The result may be that without a presence in the Tax Division to push tax cases, there may be fewer cases prosecuted, he said.  

There are probably plenty of U.S. attorneys' offices that, given the choice, would prefer to use available personnel, including IRS 
agents, in nontax areas or general enforcement cases involving, for example, public corruption and tax, Rizek said.  

Bryan Skarlatos of Kostelanetz & Fink in New York said he has had cases in which the U.S. attorney's office had nontax reasons 
for bringing the tax case and didn't understand the tax concepts. The Justice Department Tax Division has been critical in bringing 
a tax specialty to understanding what was happening, and it was able to kill cases on the basis of technical tax arguments not 
understood by the local U.S. attorney's office, he said.  



The U.S. attorneys' offices serve multiple agencies, Toscher said. Tax may not be a priority for some U.S. attorneys' offices, 
especially for those that lack expertise in tax cases, he said. It is crucial that different types of tax cases are brought to provide 
some measure of consistency and proportionality -- not just for uniformity, but for the government to maintain a high rate of 
conviction, he said.  

In the end, however, "the republic is not going to fail" if the proposal goes through, Olsen concluded. "It will not be the end of the 
world."  

 
Efficiency Over Policy? 

 
One major question is why the IRS would want to cut the Justice Department out of the review process. 

To the extent that the IRS says speed is the problem, Junghans said, the Tax Division doesn't delay things now. Criminal tax 
cases usually sit on an assistant U.S. attorney's desk until the statute of limitations is about to expire, she said, adding that "the 
Tax Division review is not a significant delay factor."  

If efficiency is the only issue, the IRS has predetermined it, Bruton said. That is an important question for taxpayers, he said, and 
wondered whether the government is planning to eliminate the process summarily without opening it up for discussion.  

"The impetus," said Williams, "is the drive for enforcement efficiency unimpeded by policy concerns."  

Indeed, the proposal reprises the policy question of the ultimate goal of criminal tax enforcement. When the topic was last publicly 
debated in 1995, former IRS Commissioner Sheldon Cohen said the purpose of CI was not to send people to jail, but to help 
enforce the tax laws. (See M. Emory, "A Recurring Issue: Does Criminal Tax Enforcement Serve Compliance?" Tax Notes, May 
29, 1995, p. 1150.)  

Stan Krysa, then director of criminal enforcement in the Tax Division, said tax prosecutions serve to support compliance. He 
argued that the tax prosecution mechanism is designed "to indict, prosecute, and convict and to get a significant sentence and to 
get publicity."  

But the question remains: If the Justice Department is removed from the equation, who will ensure that the criminal enforcement 
mechanism is being used fairly?  
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