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COMMENTS OF INDIVIDUAL MEMBERS OF THE

AMERICAN BAR ASSOCIATION, SECTION OF REAL PROPERTY, PROBATE AND
TRUST LAW, ESTATE AND GIFT TAX COMMITTEE

CONCERNING

ADEQUATE DISCLOSURE OF GIFTS

REG-106177-98

The following comments were prepared by the individuals named below who are
members of the Estate and Gift Tax Committee (the “Committee”) of the American Bar
Association, Section of Real Property, Probate and Trust Law (the “Section”) and of the Section.
We have prepared the attached comments on the regulation (Treas. Reg. § 301.6501(c)-1)
relating to when a taxpayer has adequately disclosed a gift (the “Regulation”) in response to the
request for comments (Reg-106177-98, the “Request”).  Our comments are also in response to
the standing invitation for suggestions to make Form 709 simpler (see page 12 of Form 709
instructions).  The attached comments represent our own views and not the views or positions of
the American Bar Association, the Section, the Committee, or the firms or companies of which
we are shareholders, partners or employees.

Principal responsibility for the comments was exercised by Susan Taxin Baer and
Edward M. Manigault.  The comments were reviewed by Jerry J. McCoy of the Section’s
Committee on Coordination of Governmental Submissions.

Contact Persons: Phone numbers:

Susan Taxin Baer 914-683-0068

Edward M. Manigault 404-581-8340

Although the members of the Committee who participated in the preparation of these
comments may have clients affected by federal taxation, including the federal tax rules applied in
the subject area addressed by these comments, no member (or the firm of any member) has been
engaged by a client with respect to the specific subject matter of these comments.

Date:     December 28, 2004
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SUMMARY OF COMMENTS

The Request invited comments on:  (a) whether the collection of information is necessary
for the proper performance of the functions of the agency, including whether the information
shall have practical utility; (b) the accuracy of the estimate of the burden of the collection of
information; (c) ways to enhance the quality, utility, and clarity of the information to be
collected; (d) ways to minimize the burden of the collection of information on respondents,
including through the use of automated collection techniques or other forms of information
technology; and (e) estimates of capital or start-up costs and costs of operation, maintenance, and
purchase of services to provide information.    

Our comments are intended to enhance the quality, utility and clarity of the information
to be collected.  We also hope that our suggested changes will make Form 709 simpler.

Our specific comments relate to the distinction between disclosure of transfers subject to
Code § 2701 or Code § 2702 compared to the disclosure required for other gifts.
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“Adequate disclosure” versus “adequately shown”

The statute of limitations for a transfer that is subject to the special valuation rules of Code
§ 2701 or Code § 2702 will not begin to run unless the transfer is “adequately shown” on a
federal gift tax return (Form 709).  Such a transfer will be adequately shown if the information
described in Treas. Reg. § 301.6501(c)-1(e) is included on a Form 709.  (The same requirement
applies to taxable events that are described under Treas. Reg. § 25.2701-4.)  The statute of
limitations for other types of gifts made after December 31, 1996, however, will not begin to run
unless the transfer is “adequately disclosed” on a Form 709.  Such a gift will be adequately
disclosed if the information described in Treas. Reg. § 301.6501(c)-1(f) is included on Form 709.  

We believe that the disclosure rules for taxable events described under Treas. Reg. § 25.2701-4
and for transfers subject to Code § 2701 or Code § 2702 are somewhat different from the
disclosure requirements for other types of gifts.  See Treas. Reg. § 301.6501(c)-1(f).  (“If a
transfer of property, other than a transfer described in paragraph (e) of this section, is not
adequately disclosed [on a Form 709], or in a statement attached to the return, filed for the
calendar period in which the transfer occurs, then any gift tax imposed by chapter 12 of subtitle
B of the Internal Revenue Code on the transfer may be assessed, or a proceeding in court for the
collection of the appropriate tax may be begun without assessment, at any time.”)  (Emphasis
added.)  See also, Chief Counsel Advice, ILM 200221010 (Feb. 12, 2002).  (“In this regard,
Treas. Reg. § 301.6501(c)-1(e) sets detailed guidelines for a transfer of property subject to the
special valuation rules of section 2701 or section 2701 [sic], while Treas. Reg. § 301.6501(c)-
1(f) sets detailed guidelines for gifts made after December 31, 1996 not adequately disclosed on
a return filed after December 3, 1999.”)  

Although we think that the Regulation clearly sets forth two sets of rules, we do not believe that
the distinction is made sufficiently on Form 709 or in the instructions.  We are also aware that
some practitioners do not appreciate the distinction.  This is of particular concern because while
the requirements in Treas. Reg. § 301.6501(c)-1(e) and (f) overlap, they are not identical, thereby
posing traps for the unwary.  

1. Treas. Reg. § 301.6501(c)-1(f)(2)(ii) requires the disclosure of the identity of the
transferor and each transferee.  Treas. Reg. § 301.6501(c)-1(e)(2)(ii), however,
also requires the identity of all other “persons” (apparently not just individuals)
“participating in the transactions,” and all other “parties” related to the transferor
holding an equity interest in any entity “involved in” the transaction. Inasmuch as
Form 709 and its instructions refer solely to the identity of, and relationship
between, the “donor” and each “donee” without any reference to “other persons”
participating in the transactions or other “parties related to the transferor holding
an equity interest in any entity involved in the transactions,” an individual making
a gift subject to the special valuation rules might fail to include the identity of
these other individuals or entities.

2. Treas. Reg. § 301.6501(c)-1(f)(2)(iii) requires, in the case of a transfer in trust, the
trust’s taxpayer identification number and either a copy of the trust agreement or a
description of its terms. This requirement is also set forth in the adequate
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disclosure portion of the instructions to Form 709.  Treas. Reg. § 301.6501(c)-
1(e), however, contains no similar requirement for transfers in trust, even though
a GRAT is the most likely transfer in trust to be subject to said section of the
regulations.  A taxpayer referring to Treas. Reg. § 301.6501(c)-1(e) for details
(rather than to the specifics in the adequate disclosure portion of the instructions)
may therefore not provide a copy or description of the GRAT instrument, even
though the trust agreement is arguably more important than any other valuation
information in determining the amount of any gift.

3. Treas. Reg. § 301.6501(c)-1(f)(2)(iv) requires valuation information which is
more extensive than what is required by Treas. Reg. § 301.6501(c)-1(e)(2)(iii),
but the former requirement can be satisfied by the attachment of an appraisal that
meets the requirements of Treas. Reg. § 301.6501(c)-1(f)(3).  There is no similar
provision in Treas. Reg. § 301.6501(c)-1(e) for the attachment of an appraisal.
Although attaching an appraisal should satisfy the requirement of Treas. Reg.
§ 301.6501(c)-1(e)(2)(iii), an appraisal might not include the “financial and other
data used in determining value,” at least for the suggested 5 year period.
Although these provisions are somewhat different, at least the adequate disclosure
portion of the Instructions to Form 709 does not create further confusion here.
Rather, the instructions refer the taxpayer to “1(e)” and “1(f)” of Treas. Reg.
§ 301.6501 for details as to the information required.  

4. Treas. Reg. § 301.6501(c)-1(f)(2)(v) requires a “statement describing any position
taken that is contrary to any proposed, temporary or final Treasury regulations or
revenue rulings published at the time of the transfer….”  Although the Request
does not ask for comments on the substance of the Regulation, we strongly
believe that this requirement is unduly burdensome, and perhaps invalid, with
respect to proposed regulations because proposed regulations are not legal
authority and can exist in proposed form for many years.  

5. In light of the significant overlap between Treas. Reg. § 301.6501(c)-1(e) and (f),
there should be further clarity that no portion of “(f)” applies to taxable events
described under Treas. Reg. § 25.2701-4 or to transfers subject to Code § 2701 or
Code § 2702.  For example, until recently, GRATs similar to those in the case of
Walton v. Commissioner, 115 T.C. 589 (2000) were contrary to a final Treasury
regulation.  We have reason to believe that some practitioners were filing
statements disclosing GRATs as being contrary to Treas. Reg. § 25.2702-3(e),
Example 5, even though Treas. Reg. § 301.6501-1(f)(2)(v) does not appear to
apply to a GRAT.  In fact, several practitioners have stated they provided these
statements even after the Walton decision, and even after the IRS’s acquiescence
to the decision in Notice 2003-72.

We believe that a taxpayer could be caught by any one of these traps.  We have each personally
seen professionals who have not distinguished between the two sets of rules.  We do not believe
that any such error would be sufficient cause for the IRS to allege that it was not adequately
apprised for purposes of commencing the statute of limitations pursuant to Code § 6501(c)(9).
We do believe, however, that Form 709 might be improved to make the required information
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more obvious.  For example, the instructions to Form 709 currently list some of the information
required by Treas. Reg. § 301.6501(c)-1(f), but do not list any of the items required by Treas.
Reg. § 301.6501(c)-1(e) (although there is a cite to both regulations).  Some practitioners have
also apparently taken the position that the assets used to fund a GRAT need not be valued or
disclosed on Form 709, because only the remainder interest in the trust is being valued, not the
assets within the GRAT itself.  We do not believe that the regulations are clear on this point, but
suggest that it is prudent to include valuation information for such underlying assets.  The IRS
should make clear its position, if any, on this point.  

We therefore request that the IRS clarify and expand the instructions to note the different
disclosure requirements for each type of gift, and to state whether underlying assets in a GRAT
(or assets contributed to an entity subject to Code § 2701) should be disclosed and valued.
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